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OFFENDERS (LEGAL ACTION) BILL 2000 
Introduction and First Reading 

Bill introduced, on motion by Mr Prince (Minister for Police), and read a first time. 

Second Reading 

MR PRINCE (Albany - Minister for Police) [12.33 pm]:  I move - 

That the Bill be now read a second time. 

Introduction:  The Offenders (Legal Action) Bill 2000 seeks to restore a principle of common law that has been 
eroded over time by various court decisions.  That principle, expressed by the Latin maxim ex turpi causa non 
oritur actio - no disgraceful matter can ground an action - is that a person engaged in unlawful behaviour cannot 
bring an action for loss or injury arising out of that behaviour.  This principle is demonstrated by the New South 
Wales Supreme Court case of Godbolt v Fittock, reported in 1963 NSW State Reports, page No 617.  The facts 
of that case were that the plaintiff and defendant were travelling in a motor vehicle for the purpose of stealing 
and disposing of cattle.  The plaintiff was injured when the motor vehicle being used for the illegal purpose ran 
off the road and collided with a tree as a result of the defendant’s negligent driving.  The plaintiff sued the 
defendant and sought damages.  The Supreme Court held that the plaintiff was precluded by considerations of 
public policy from recovering damages for injuries sustained as a result of the defendant’s negligence.  The court 
considered the maxim ex turpi causa non oritur actio and public policy considerations in reaching its decision. 

The Government believes it is unacceptable to have a situation in which the victim of an offence can potentially 
be sued for defending his property or person or for any injury or loss an offender may suffer when committing a 
crime against the victim. 

Although there have not been any cases in Western Australia in which a victim has been sued by an offender for 
an injury or loss, there have been cases in the United States in which home burglars have successfully taken legal 
action against home owners when they have been injured while robbing a house.  In some instances, awards of 
several hundreds of thousands of dollars have been made against the victims. 

Background:  At common law, it is possible for an offender who suffers loss or damage in the course of 
committing an offence to take legal action and receive compensation for that loss or damage.  According to 
Fleming in the 1998 edition of Law of Torts, “the mere fact that the plaintiff happened to be engaged in 
something unlawful at the time of his injury is no disqualification in tort”.  The prospect of civil action being 
taken by offenders as a result of loss or damages suffered in the course of committing an offence is likely to 
bring the administration of justice into disrepute.  It is therefore appropriate that those who choose to engage in a 
course of conduct involving the commission of an offence should do so at their own risk.  I quote the late 
Professor Fleming in the Law of Torts, who states that the common law principle prohibiting legal action by 
offenders -  

is nowadays handled with caution.  According to a widely held view, its sole legitimate function is to 
deny a plaintiff legal aid [that is, the assistance of the court] for accomplishing an illegal object . . .  

This represents the present common law position in Australia, and I cite the Australian case of Jackson v 
Harrison [1978] 138 CLR 438; Gala v Preston [1991] 172 CLR 243; the United Kingdom case of Revill v 
Newberry [1996] QB 567; and the Canadian case of Hall v Herbert [1993] 2 SCR 159; 101 DLR (4th) 129. 

The High Court of Australia reinterpreted the common law doctrine of occupier’s liability and substituted a 
general duty of occupiers.  In addition, sections 5(2) and 5(3) of the Occupiers’ Liability Act 1985 allow a 
person who has entered another person’s land to sue, in certain circumstances, for compensation for injury or 
loss he suffered on the land by the occupier.  These circumstances include situations in which the occupier 
deliberately created that danger with the intention of harming the entrant or in which the occupier created the 
danger in circumstances in which he did not bother to consider whether a person could be injured by the danger, 
even if the person entered to commit a crime. 

In various places in the world, this situation of victim liability is being reversed.  The New South Wales 
Parliament recently passed an Act that specifically deals with this in the context of home burglary.  In the State 
of Texas in the United States of America, a law prevents an offender recovering damages for any injury 
sustained in the commission of an offence, other than certain traffic offences and criminal trespasses not 
involving places of habitation and shelter, if the injury would not have been sustained but for the commission of 
the offence. 

The restoration of this principle in Western Australia should allow it to be applied to any injury or loss suffered 
by an offender while engaging in any part of a course of conduct involving an offence.  Such course of conduct 
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would include acts taken in planning and preparation for the commission of the specified offence, including 
travelling to or from the places where the offence is to be committed; acts forming elements of the specified 
offences; acts taken in furtherance of committing the offence; and acts taken in the enjoyment or exploitation of 
the fruits of an offence. 

Features of the Bill:  The Offenders (Legal Action) Bill 2000 will prevent an offender, and others acting on his 
or her behalf, being able to sue for compensation for injury or loss when the injury or loss was suffered while he 
or she was engaged in the criminal conduct. 

The Bill achieves this by providing the defendant with a statutory defence.  Clause 5(1) states -  

It is a defence to an action in respect of injury or loss suffered by a person (“the offender”) for the 
defendant to show that the injury or loss was suffered in the course of criminal conduct by the offender. 

Criminal conduct is defined in the Bill to include –  

the commission of an offence; or  

anything done or omitted to be done for the purpose of the commission of an offence, including 
planning it; 

preparing for it, travelling to or from the place where it is committed, concealing it, disposing of 
anything used in the course of it or obtained from it. 

A criminal offence is defined in clause 3(2) of the Bill as - 

an indictable offence against a written law or a law of another State, a Territory or the Commonwealth; 
or 

conduct that constitutes an offence against a law of another country for which a person could be 
sentenced, on conviction in that country, to imprisonment for a period of not less than 2 years or for an 
indefinite period, and would, if it had taken place in this State, have constituted an indictable offence 
against a written law. 

For the purpose of the Bill, an offence is classed as indictable if the trial of that offence can or must be heard by 
a jury. 

To provide a balance against the misuse of the statutory defence in the Bill, it will not be available in certain 
circumstances:  Firstly, the defence will not prevent legal action being taken in circumstances in which the injury 
or loss suffered by the offender was caused by the unlawful acts of the defendant- and I stress the word 
“unlawful” - intended to result in the offender suffering injury or loss.   

Secondly, the defence will not prevent legal action being taken where the injury or loss suffered by the offender 
arose from circumstances entirely separate from those to which the offender was exposed by reason of being 
engaged in criminal conduct, and to which the offender was exposed in common with other persons who were 
not engaged in criminal conduct. 

By the provisions of clause 4, the Bill will apply to all legal actions, whether the cause of the action arose before 
or after its enactment. 

In conclusion, the Government believes that it is important for people to feel that the law will protect them if 
they are unfortunate enough to become the victim of a crime. 

This Bill, together with the Criminal Code Amendment (Home Invasion) Bill 2000, will restore people’s 
confidence in the law and remove any fear or concern they may have about the legal repercussions of protecting 
themselves and their property.  I commend the Bill to the House. 

Debate adjourned, on motion by Mr Cunningham. 
 


